W. Michael McCreery, Executive Director

Officers/Executive Committee Members
David Meyer, President

David Zimmerman, Vice President
Joseph Payette, Secretary

P.E. Cross, Treasurer

Matthew Prochaska

Mark Kern

Samuel Newton

United Counties Council of Illinois
217 East Monroe ~ Suite 101
Springfield, Illinois 62701

217.544.5585

July 12,2019
To: UCCI Membership
Re:  Conflict of Interest of County Board Member Involving Private Employment
Issue:

Does a boatrd member who holds a supervisory position with a technology company that the County
contracts with for technology services have a conflict of interest that prevents the board member from
setving on the County Board? If not, would it prevent the board member from serving on the County’s
standing committee for technology?

Analysis:
Section 3 of the Public Officer Prohibited Activities Act (the “Act”) provides that

No person holding any office, either by election or appointment under the laws or
Constitution of this State, may be in any manner financially interested ditectly in his own
name ot indirectly in the name of any other petson, association, trust, ot corporation,
in any contract or the performance of any wotk in the making ot letting of which such
officer may be called upon to act or vote. No such officer may represent, either as agent or
otherwise, any person, association, trust, or corpotation, with respect to any application or bid
for any contract or work in regard to which such officet may be called upon to vote. Nor may
any such officer take or receive, or offer to take or teceive, eithet ditectly or indirectly, any
money or other thing of value as a gift ot bribe ot means of influencing his vote or action in
his official character, Any contract made and procured in violation heteof is void. This
Section shall not apply to any person setrving on an advisory panel or commission, to
any director serving on a hospital district board as provided undet subsection (a-5) of Section
13 of the Hospital District Law, or to any petson setving as both a contractual employee and
as a member of a public hospital board as provided under Article 11 of the Illinois Municipal
Code in a municipality with a population between 13,000 and 16, OOO that is located in a county
with a population between 50,000 and 70,000.'

150 ILCS 105/3 (emphases added),

UCCI@unitedcounties.com



United Counties Council of Illinois
July 12, 2019
Page | 2 0of 3

“[T}he Illinois Supreme Court has stated that section 3 of the Act is intended to prohibit intetests
which prevent or tend to prevent a public official from impartial or faithful setvice, Further, the court
has stat

ed that the language of section 3 addresses not only the actual bad-faith abuse of power for an officer's
own personal benefit, but also is designed to prevent the creation of relationships which catry the
potential for abuse. Thus, the central concern of the Act is the existence of competing intetests ot
loyalties which could hamper a petson's petformance as a public officer.”

The Illinois Attorney General has previously opined “[a]n employee is deemed to have at least an
inditect pecuniaty interest in the contracts of his ot het employer.”” “When a member of a governing
body anticipates that he or his employer will benefit financially from a contract awarded by the body,
that knowledge will naturally affect his judgment in determining to award the contract.” Moreover,
abstaining from voting does not prevent a conflict of interest under Section 3 of the Act.’®

In addition to the above-described statutoty conflict of interest, “it is well established that a member
of a governmental body who has a personal interest in a mattet coming before the body is disqualified,
under the common law, from voting or othetwise acting thereon. * * * Such potential common law
conflicts of interest can arise whenever official action could tesult in a personal advantage or
disadvantage to the interested official, even in circumstances which ate not violative of section 3 of
the Public Officer Prohibited Activities Act.”” In an instance whete an independent insurance agent
serving as the chairman of the insurance committee, the chairman was not an employee of a particular
agency but may benefit indirectly “[b]y being in a position to help steet business to the agency, he may
indirectly benefit himself in his business relationship with the agency.”” The Attorney General opined
in that scenario that such a common law conflict existed, and “[i]n otdet to avoid the potential for
abuse of official power in these circumstances, it is my opinion that the chairman must disqualify
himself from voting or otherwise acting in any way in his capacity as chaitman of the insurance
committee upon matters in which the [insurance agency in question] is interested.”

Conclusion:

Where a board member is an employee of a company that conttacts with the County, that board
member is “interested” in the contracts of his or her employet. Whete such an interest occurs, that

M1.2d 144, 151 (1976); Croissant v. Joliet Park District, 141 I11.2d 449, 458 (1990).

3111, Att'y Gen, Op. 93-014 (June 21, 1993) citing 1974 111, Att'y Gen. Op. 201, 203; 111, Att'y Gen, Op. No. NP-901
at 4.

4111, Att'y Gen. Op. 93-014 (June 21, 1993) citing 1972 111, Att'y Gen. Op. 266.

5 “Tt is my opinion that the abstention from voting does not prevent a conflict of interest. Section 3 of the
Corrupt Practices Act applies to any contract upon which such officer may be called upon to vote.” lll. Att'y
Gen, Op. $-1031 (January 8, 1976) citing Peabody v. Sanitary District, 330 Ill. 250 (1928)

6 [11. Att'y Gen, Op. 93-010 (May 25, 1993) citing Inre Heinrich 10 1ll. 2d 357, 384 (1956); 1977 111, Att'y Gen,
Op. 51; see generally Annotation 10 ALR 3d 694; Reckner v. School District 19 A.2d 402, 403 (S. Ct. Pa, 1941);
Piggaott v. Borough of Hopewell 91 A.2d 667 (N.J. Super. 1952).

711l Att'y Gen. Op. 93-010 (May 25, 1993)

8 I1I, Att'y Gen. Op. 93-010 (May 25, 1993)

Disclaimer: This opinion was prepared by Giffin, Winning, Cohen and Bodewes, P.C., at the request of UCCI
and is to be used solely by UCCI and its members. ‘The State’s Attorney is the attorney for the County. Legal
advice, if requested, should be sought from the State’s Attorney.



United Counties Council of IlJinojs
July 12, 2019
Page | 3 of 3

boatrd member shall not be a part of the contracting ot the petformance of any wotk in the making or
letting of the contract ot work.

For these reasons, it is this office’s opinion that a county board membet who holds a supesvisoty
position with a technology company that contracts with the county for technology setvices has a
conflict of interest. With respect to the board membert’s setrvice on the full county boatd, it is not
enough for the board member to simply abstain from any votes on a contract or related work. An
interested county board member must, at a minimum, abstain from participating, in any way -
including deliberations, in the contracting, letting, or conttibuting in the resulting work arising out of
the interest in question, which in this case is technology. With respect to the county board member’s
committee position, it would be neatly impossible that such 2 member could serve on the standing
committee on technology without implicating the conflict and/or giving tise to questions about
whether any discussions or recommendations are motivated by generating additional work under the
contract with the board member’s employer or potentially excluding other patties from contracting
for the same work. Finally, county boatds and their members should be careful to avoid such conflicts
because where a violation is found, Section 3 provides “[a]ny contract made and procured in violation
hereof is void.”

At the request and direction of UCCI this opinion was prepared by
GIFFIN, WINNING, COHEN & BODEWES, P.C.

Hérman G. Bodewes Jason E. Brokaw

Disclaimer: This opinion was prepared by Giffin, Winning, Cohen and Bodewes, P.C., at the request of UCCI
and is to be used solely by UCCI and its members., The State’s Attorney is the attorney for the County. Legal
advice, if requested, should be sought from the State’s Attorney.



